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Rights:

(1) In this Act “the Convention rights” means the rights and fundamental freedoms set out in
(a) Articles 2 to 12 and 14 of the Convention, (b) Articles 1 to 3 of the First Protocol, and(c)
Articles 1 and 2 of the Sixth Protocol, as read with Articles 16 to 18 of the Convention.

(2) Those Articles are to have effect for the purposes of this Act subject to any designated
derogation or reservation (as to which see sections 14 and 15).

Dominic Mcgoldrick, « The United Kingdom’s, Human Rights Act 1998 : i -~

in Theory and Practice », 50 (04). 1.C.L.Q (2001), pp.901-953, at.910.
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act in a way which is incompatible with a Convention right.
(2) Subsection (1) does not apply to an act if—

(@) as the result of one or more provisions of primary legislation, the authority could not have
acted differently; or

(b) in the case of one or more provisions of, or made under, primary legislation which cannot be
read or given effect in a way which is compatible with the Convention rights, the authority was
acting so as to give effect to or enforce those provisions".

Claudia, Sciotti-Lam, Op, Cit, p. s il —
180.
Dominic Mcgoldrick , Op, Cit, p.908. : ast -3
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A person’s reliance on a Convention right does not restrict "M s -4

(a) any other right or freedom conferred on him by or under any law having effect in any part of
the United Kingdom;

(b) or his right to make any claim or bring any proceedings which he could make or bring apart
from sections 7t0 9 "

Claudia, Sciotti-Lam, Op, Cit, pp.183- 185 : st =
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connection with a Convention right must take into account any:
(a) judgment, decision, declaration or advisory opinion of the European Court of Human Rights,
(b) opinion of the Commission given in a report adopted under Article 31 of the Convention,
(c) decision of the Commission in connection with Article 26 or 27(2) of the Convention, or
(d) decision of the Committee of Ministers taken under Article 46 of the Convention,
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Human Rights Act and common law, pp.23- st —

24,
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3.L’application de la C E D H. il —

(www.lawscape.ch/doc/droit%20public2/iiiapplication.doc).
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(www.lawscape.ch/doc/droit%20public2/iiiapplication.doc).
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Rusen Ergec, Op, Cit, p. 124. il —

judgment of Auguest 31/2001, inter — an, Ct, H.R, (Ser.C) N.79.(2001). i — 2

(www1.umn.edu/humanrts/treaties.htm.).
S.James Anaya,the case of Tingni V.Nicaragua O RUgS]]

(www.law.arizon.edu/gournals/agicl/AJICL2002/Vol191/pdf) .
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Judgment of the Court of 10 April 1984, Von Colson  : jail &uadl sda Je Jeolidl o d5e) — 1
and Elisabeth Kamann v Land Nordrhein-Westfalen [1984] ECJ, Case 14/83.
(http://eurlex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&numdo

c=61983J0014&Ig).

(1) So far as it is possible to do so, primary legislation and "Ml Co — 2

subordinate legislation must be read and given effect in a way which is compatible with the
Convention rights.
Human Rights act. 1998.24/10/2006 il =
(www.publication.parliament. UK/pa/JT2002.03/htm.).
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Grerrit Betlem and André Nollkaemper, « Giving Effect to Public International st — !

Law and European Community Law before Domestic Courts: a Comparative Analysis of The
Practice of Consistent Interpretation », 14(3). E.J.1.L (2003), pp.569-589, at.584.

(1) So far as it is possible to do so, primary legislation and subordinate "Of gd sl — 2

legislation must be read and given effect in a way which is compatible with the Convention
rights.

(2) This section—

(a) applies to primary legislation and subordinate legislation whenever enacted;

(b) does not affect the validity, continuing operation or enforcement of any incompatible primary
legislation; and

(c) does not affect the validity, continuing operation or enforcement of any incompatible
subordinate legislation if (disregarding any possibility of revocation) primary legislation

prevents removal of the incompatibility.

1) A Minister of the Crown in charge of a Bill in either House of Parliament 7 Js cuai &> — 3

must, before Second Reading of the Bill:

(a) make a statement to the effect that in his view the provisions of the Bill are compatible with
the Convention rights (“a statement of compatibility”); or

(b) make a statement to the effect that although he is unable to make a statement of compatibility
the government nevertheless wishes the House to proceed with the Bill.

(2) The statement must be in writing and be published in such manner as the Minister making it
considers appropriate”.

Dominic Mcgoldrick, Op, Cit, pp. 914 - 915. st —
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Human Rights are Here il —
(www.recingniry.Org.UK/donorload/chap 13.pdf).

Human Rights act 1998, 1998 chapter. : ast -2
42,

(http:// Opsi. or. UK. /ACTS: acts 1998/ UK pga- 19980042- en 2# pdf).

(3) In this section “public " S g — 3

(a) acourt or tribunal, and authority” includes:

(b) any person certain of whose functions are functions of a public nature,

but does not include either House of Parliament or a person exercising functions in connection
with proceedings in Parliament.

(4) In subsection (3) “Parliament” does not include the House of Lords in its judicial capacity".

A Guide to The Human Rights Act 1998, Third edition, 10/ 2006, p.37. il — 4
(http://www.justice.gov.uk/about/docs/act-studyguide.pdf).
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Beatson Jack, (al), Op, Cit, p.460. st —

UK Law on Line The EC on Human Rights. il —

(http://www.leeds.ac.uk./law/ hanlyn/ up date/ human Rights. Html.).
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Gerrit Betlem and André Nollkaemper, Op, Cit, p. 585. st —

A Guide to The Human Rights Act 1998, Third Edition, 10/ sl =2
2006, pp. 37-38. (http://www.justice.gov.uk/about/docs/act-studyguide.pdf)

(5) In this section “court” means: 'uigg;w-—S

(a) the House of Lords;
(b) the Judicial Committee of the Privy Council,
(c) the Courts-Martial Appeal Court;

(d) in Scotland, the High Court of Justiciary sitting otherwise than as a trial court or the Court of
Session;

(e) in England and Wales or Northern Ireland, the High Court or the Court of Appeal".
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Richard Stone, Op, Cit, p.59. sl =1

Beatson Jack, (al), Op, Cit, p.522. : asf 2

Claire Harris, Human Rights, UK, a Signification new Act? il =
(http://www.austbi, edu.aulan / journals/ ALTLJ/ 1999/ indese.htm).

4

Richard Stone, Op, Cit, pp.50-51. st —

House of Lords, Judgments - Regina v. A, [2001] UKHL : jail &ad oda Jp Jeolddl oo el =
25. (http://www.publications.parliament.uk/pa/ld2/ldjudgmt/jd7/reginal.htm)
Richard Stone, Op, Cit, p. 52. asf =
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Beatson Jack, (al), Op, Cit, p.522. Sl 1

(2) If a Minister of the Crown considers that there are compelling "Of e o -2

reasons for proceeding under this section, he may by order make such amendments to the
legislation as he considers necessary to remove the incompatibility.

human Rights act 1998 — 1998, chapter 42. il 3
(http://mwww.Opsi, org. UIL ACTS/ acts 1998/ UK pag- 19980042- pdf).

” (3) If, in the case of subordinate legislation, a Minister of the Crown conside s WS sbr gz 4
(a) that it is necessary to amend the primary legislation under which the subordinate legislation
in question was made, in order to enable the incompatibility to be removed, and

(b) that there are compelling reasons for proceeding under this section, he may by order make
such amendments to the primary legislation as he considers necessary”.

Steve Foster, Op, Cit, p.153. it —
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human Rights act 1998 — 1998, chapter 42. il —
(http://mwww.Opsi, org. UIL ACTS/ acts 1998/ UK pag- 19980042- pdf).
Pierre Hamon et Michel Troper, "Droit constitutionnel”, 30°E, L.G.D.J, Paris st — 2

(2007), p.213.
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Seventh Revised Edition, 2002, pp.69-70.
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Australian Domestic Law, 26/06/2006, p.6.

(http://www.hrlrc.org.au/files/FZAY ZKX1XJ/Customary%?20International%20Law%20in%20A
ustralia.DOC).

~139~


(http:/www.publications.parliament.uk/pa/ld200304/ldjudgmt/jd040429/mullen-2.htm
(http:/www.publications.parliament.uk/pa/ld200304/ldjudgmt/jd040429/mullen-2.htm

Uni versité 2 Sétif2
&

Wity OB I 056 0 s 38 Y1 1 OF Layg (21998 ale &gl i) aSonsdl ool
1-&-"‘4-“ Oyl B day ) 0dgy O

Al las amy (LY s dugyY A3y o' A Drzemczewsk J6

(B G 0PI o Waplae OY I OEB e tspr ST Loty kel Bgiol] gl

bl oWl Ob e 3ale gdas My (S5 WS I OpB e s o Bl Jelll OpWdlg
Ol Gpdad e J9d Ol iyl (Sowell

P9 0y 4820 B yghane OIS 0 OLLSY) Gpdimd )l Joll Oildll ey o
2 Mg dajhe ity ) WSowadl 0Y el Al opld iiLisd Ailw s oS

Gsiodd IgysY) Bualaadt OF Lol &b 3 (L.CJ) Joll Judll S Cmpr 3y
3(38) 3L o é}iﬂ\ Sjjﬂ\ o (<) L) " Qw:}}\ é}ﬁ’d \,})J BJS' J:-AS oLyt

d A o5y Sl Sl LB e Lilayp B OLd) Gsiod Wl OVl WS
McGovern i b 4l ¥l o5 Wb 5 (ol Ol arbd| ads o8 B5lay JsY1 Lmyullly
*AG

Sl OPUN dawly uslpd) i dai Balaedl OF & Bualaddly Joldl Dl o BYRIG
S el pues g W OB 0l OSH BS OLSY) Gsi Sldalas jan dge bl
1-‘,;’)45‘ 6}«.«5\

House of Lords, Judgments - R v. Jones (Appellant) (On il Ll oda J > -t
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Abstract:

Application of human rights treaties in Britain depends on their incorporation into the
domestic law, either by transforming it to domestic law by a special law issued by the legislative
authority (legislative incorporation), or incorporate them automatically if they are international
customary rules according to Blackstone ‘doctrine. Britain follows the principles of monism and
dualism schools at the same time, and the basis for this distinction in the incorporation is the
principle of parliamentary sovereignty and the separation between the legislative and judicial
authorities.

The judge has a significant role in the application of human rights treaties in the British system
through interpretation. He is, in fact, bound to apply domestic law in the case of ambiguity or in
case of it being incompatible with human rights treaties, and to interprete that law in accordance
with this treaties, through his reference to them, whether they are incorporated or not, in order to
avoid the violation of British international obligations. And in the absence of domestic law or
judicial precedent the judge must apply human rights treaties.

In practice, however, the judiciary is bound to take into consideration international obligations
and to avoid violating human rights or the convention rights. There is a difference between the
theoretical side which gives legitimacy to the parliament, and the reality that gives considerable
power to judiciary in the interpretation and application of the convention rights.
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